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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: Respondent determ ned a deficiency of $7,239
in petitioner’s Federal tax for 2002, as well as a penalty of

$1, 447. 80 under section 6662!, and additions to tax of $325.76

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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and $253. 37 under section 6651(a)(1) and (a)(2), respectively.
After concessions,? the issues left for decision are: (1)
Whet her petitioner is entitled to a casualty | oss deduction of
$2,783; (2) whether petitioner is entitled to clained cost of
goods sold in the anount of $30,220 related to one of the
activities for which he filed a Schedule C, Profit or Loss From
Busi ness; (3) whether petitioner is entitled to deductions
related to another Schedule C activity; (4) whether petitioner is
entitled to a capital |oss carryforward of $3,000; and (5)
whet her petitioner is liable for the section 6662 penalty.

On the basis of the analysis explained herein, we find (1)
the casualty | osses and the capital |oss carryforward are not
al l owabl e for |lack of substantiation, (2) the costs of goods sold
and various Schedul e C deductions are allowed in part based on
t he evidence presented, and (3) the section 6662 penalty is
appl i cabl e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulated facts and the acconpanyi ng exhibits are
i ncorporated herein by this reference. Petitioner resided in

Texas at the tine his petition was fil ed.

2Respondent has conceded the additions to tax determ ned
under sec. 6651(a)(1) and (2).
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Petitioner describes hinself as a nmerchant banker.
Petitioner received wages and a Form W2, Wage and Tax Statenent,
for tax year 2002. |In addition, during 2002 petitioner
mai ntai ned two activities referred to as “Managenent and
Consul ting Services” (MCS) and “MIEM on respective Schedules C
filed wwth his Form 1040, U.S. Individual |Income Tax Return, for
the 2002 tax year.
MCS
MCS i s a business and consul ti ng conpany responsi ble for
“putting together deals”. During 2002 MCS was involved in three
primary transactions: (1) An attenpt by petitioner and his
partners® (which petitioner collectively referred to as Cooling
Technol ogies Goup (CTG) to acquire a thermal container business
owned by Col eman Co. (Col eman) on behalf of a third party, Kodiak
Technol ogi es, Inc. (Kodiak), a conpany petitioner hel ped
establish in 1997; (2) an attenpt by petitioner and his partners
to set up a small business investnent conpany (SBIC) on behal f of
the National Veterans Busi ness Devel opnent Corp. (NVBDC); and (3)
pursuing, as part of CTG various transactions on behal f of
Kodi ak. At various tinmes since its founding, petitioner has been

an owner, director, creditor, or enployee of Kodiak.

3Al t hough petitioner used the word partners to describe
t hese ventures, petitioner testified that these were not
partnerships in a | egal sense, but a | oose association of people
trying to put these deals together
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During 2002 petitioner, as a nenber of CIG was engaged in
an attenpt to purchase a unit of Col eman, which would then be
used to further Kodiak’s business line. Petitioner pursued this
activity on behalf of Kodiak based on two facts: (1) That Kodi ak
was engaged in a nonseasonal business; and (2) that Col eman was
primarily a seasonal business with excess capacity during
downtinme. The benefit of the deal appeared to be that Kodi ak
coul d take advant age of Col eman’s excess capacity in order to
devel op and produce tenperature-sensitive shipping containers in
a nore cost-efficient manner.

This attenpt to purchase Coleman did not conme to fruition
I nstead of CTG entering into an agreenent with Col eman, Kodi ak
and Coleman | ater attenpted to enter into an agreenent directly.
This venture is described in nore detail below and occurred after
petitioner returned to Kodiak in |ate 2002.

Petitioner’'s activities relating to Kodi ak began prior to
the year at issue. Kodiak was a conpany forned to explore
possi bl e ways to i nprove the shipping of tenperature-sensitive
products. Kodiak initially targeted the pharmaceutical industry
as one industry that would benefit fromcomercial-quality
shi pping containers that did not require the use of regular or
dry ice. Petitioner was one of the founders of Kodiak and was an
enpl oyee through 2001. Petitioner |eft Kodiak and was given a

year of severance pay which ran into 2002. These wages paid in
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2002 resulted in the wage i ncone petitioner reported on his 2002
incone tax return. | n Decenber 2002 petitioner was brought back
in to hel p manage the conpany because exi sting managenment was
havi ng problens. During 2002 petitioner was al so engaged in
pursui ng a nunber of ventures on behalf of Kodiak. This included
t he Col eman acqui sition discussed bel ow.

Once petitioner returned to Kodi ak as an enpl oyee in 2002,
CTG stopped pursuing the Col eman venture descri bed above.
| nst ead, Kodi ak attenpted to enter into an agreenent directly
wi th Col eman.

Anot her activity petitioner engaged in during 2002 was an
attenpt to set up a small business investnent conpany (SBIC) on
behal f of NVBDC. The goal of setting up an SBIC would be to
provi de assistance to veterans who were interested in starting
their own businesses. Petitioner’s attenpts to set up a SBIC on
behal f of NVBDC ended when the Small Business Adm nistration
i nposed a noratoriumon granting |icenses to new SBI Cs.

Petitioner filed a Schedule C for MCS show ng gross receipts

or sales of $7,000. Petitioner clainmed the follow ng deducti ons:



[tem Anpunt
Car and Truck Expense $400
Depreci ation and Section 179 expense deducti on 600
Legal and professional services 175
O fice expense 6, 000
Rent or | ease
Vehi cl es, machi nery, and equi pnent 730
O her business property 636
Suppl i es 1, 427
O her expenses 1,231
Tot al 11,199

After deductions, petitioner’s Schedule C showed a | oss of
$4, 200.
MIEM

In 2002 MTEM s main function was the purchase and resal e of
tickets for the use of a luxury suite at Mnute Maid Park, hone
stadi um of the Major League Baseball Houston Astros. Petitioner
began this venture in 2000 and it continues to the present. Each
year, petitioner would purchase the right to use a | uxury box at
M nute Maid Park. Petitioner would then resell the tickets to
use the luxury box. During the first years he owned the |uxury
box, petitioner would enter into contracts with | arger corporate
clients in order to mtigate his financial risk. During 2002
petitioner entered into agreenents with two corporations, Nabisco
and Chicago Title, with each agreeing to purchase one-third of
the tickets. This left petitioner with 27 tickets or one-third
of the season to sell on his own. Petitioner was unable to sel

tickets to every gane. Individuals who purchased the use of the
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| uxury box were also able to purchase additional tickets directly
fromthe Houston Astros’ offices.

Petitioner reported gross receipts of $19,782 on the MIEM
Schedule C. Petitioner testified that he sold about 15 gane
tickets of the 27 remaining for use of the | uxury box.

Petitioner claimed a cost of goods sold of $30,220 and expenses
of $636 for neals and entertai nnent and $1,272 for “Cther
expenses”, resulting in a net |oss of $12, 346.

Petitioner also initially clainmed a $3,000 capital |oss
carryforward on his return, but after conpleting the return
deci ded that he did not want to use the carryforward. Petitioner
indicated his desire not to claima capital |oss carryforward by
inserting a handwitten footnote on his return prior to filing
it. At trial, petitioner revisited this issue and stated that if
this Court decides that respondent’s determ nati ons were correct
and as a result he has a higher incone, he would like to apply
the carryforward to offset a portion of that incone.

Petitioner also clained on his return for 2002 casualty
| osses relating to four properties he owed: (1)Danage sustai ned
by his car during a flood; (2) damage to a fence that was hit by
a car; and (3) the loss of two |ithographs.

Petitioner tinely requested and was granted an extension of
time to file his 2002 incone tax return. The return was due on

or before Cctober 15, 2003. Respondent exam ned petitioner’s
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return and on July 13, 2006, sent petitioner a notice of
deficiency that: (1) D sallowed all costs of goods sold and
deductions related to petitioner’s Schedule C activities; (2)
di sal |l oned petitioner’s claimed $3,000 | oss carryforward; (3)
di sal l owed petitioner’s clained casualty | osses; (4) inposed
sel f-enpl oynent tax; (5) adjusted the anmount of petitioner’s
item zed deductions based on petitioner’s increased incone; and
(6) inposed an accuracy-related penalty pursuant to section 6662.

At trial, respondent’s position was that petitioner had not
proven: (1) That either of the Schedule C activities was
conducted for profit; (2) that the costs of goods sold and
expenses have been paid, or if paid, are allowable in determning
gross incone or as ordinary and necessary busi ness expenses; and
(3) that petitioner had not substantiated the other |osses
claimed on his return.

On Cctober 11, 2006, petitioner tinely petitioned this Court
for a redetermnation of his tax liability. A trial was held on
Oct ober 24, 2007, in Houston, Texas.

OPI NI ON

Burden of Proof

The Conmm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer bears the burden of
provi ng, by a preponderance of the evidence, that these

determ nations are incorrect. Rule 142(a)(1); Welch v.
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Hel vering, 290 U. S. 111, 115 (1933). Tax deductions are a matter
of legislative grace, and a taxpayer has the burden of proving
that he is entitled to the deductions clainmed. Rule 142(a)(1);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934). The

burden of proof on factual issues that affect a taxpayer’s
ltability for tax may be shifted to the Conm ssioner where the
“taxpayer introduces credible evidence with respect to * * * such
issue.” Sec. 7491(a)(l). Petitioner does not claimthat the
burden of proof shifts to respondent under section 7491(a). In
any event, petitioner has failed to establish that he has
satisfied the requirenents of section 7491(a)(2). On the record
before us, we find that the burden of proof does not shift to
respondent under section 7491(a).
Deducti ons

A taxpayer may deduct ordinary and necessary expenses paid
or incurred during the taxable year in carrying on any trade or
busi ness. See sec. 162. To do so, a taxpayer nust denonstrate
that he was involved in the activity on a continuous and
regul ar basis and that his purpose for engaging in the activity

was for inconme or profit. See Conm ssioner v. Goetzinger, 480

US 23, 35 (1987); Wttstruck v. Conmm ssioner, 645 F.2d 618, 619

(8th Gr. 1981), affg. T.C. Menp. 1980-62; Jasi onowski V.

Comm ssi oner, 66 T.C. 312, 320-322 (1976); Centile v.
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Comm ssioner, 65 T.C. 1, 4 (1975); sec. 1.183-2(a), |Incone Tax

Regs.

For certain kinds of expenses otherw se deducti bl e under
section 162(a), a taxpayer nust satisfy substantiation
requi renents as set forth in section 274(d) before such expenses
wll be allowed as a deduction. Section 274(d) disallows
deductions for travel expenses, gifts, neals, and entertai nnent,
as well as for listed property defined by section 280F(d) (4),
unl ess the taxpayer substantiates by adequate records or by
sufficient evidence corroborating the taxpayer’s own statenents:
(1) The amount of the expense; (2) the tinme and place of the
travel or entertainnment, or the date and description of the gift;
(3) the business purpose of the expense; and (4) the business
relationship to the taxpayer of the persons entertained.

Profit Motive

Whet her the required profit objective exists is determ ned
on the basis of all the facts and circunstances of each case.

See Hirsch v. Conm ssioner, 315 F.2d 731, 737 (9th Gr. 1963),

affg. T.C. Menp. 1961-256; Golanty v. Conm ssioner, 72 T.C 411,

426 (1979), affd. w thout published opinion 647 F.2d 170 (9th
Cr. 1981); sec. 1.183-2(a), Inconme Tax Regs. Wile a reasonable
expectation of profit is not required, the taxpayer’'s objective

of making a profit nust be bona fide. See Wttstruck v.

Conmi ssi oner, supra at 619; Elliott v. Commi ssioner, 84 T.C. 227,
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236 (1985), affd. w thout published opinion 782 F.2d 1027 (3d
Cir. 1986). The Court gives greater weight to objective factors
in making the factual determnation than to a taxpayer’s nere

statenent of intent. See Indep. Elec. Supply, Inc. v.

Comm ssioner, 781 F.2d 724 (9th Gr. 1986), affg. Lahr v.

Conmi ssioner, T.C. Menp. 1984-472; Dreicer v. Conm ssioner, 78

T.C. 642, 645 (1982), affd. w thout published opinion 702 F.2d
1205 (D.C. GCr. 1983); sec. 1.183-2(a), Incone Tax Regs.

The Court generally considers nine nonexclusive factors
for determ ning whet her taxpayers engaged in an activity for
profit. Sec. 1.183-2(b), Income Tax Regs. The nine factors are:
(1) The manner in which the taxpayer carried on the activity; (2)
the expertise of the taxpayer or his advisers; (3) the tinme and
effort expended by the taxpayer in carrying on the activity; (4)
the expectation that the assets used in the activity may
appreciate in value; (5) the success of the taxpayer in carrying
on other activities for profit; (6) the taxpayer’s history of
i ncone or |osses with respect to the activity; (7) the anmount of
occasional profits, if any, which are earned; (8) the financial
status of the taxpayer; and (9) elenents of personal pleasure or
recreation. |d. W wll take each entity in turn.
MCS

Petitioner has proven his profit notive in searching out

deal s for his managenent conpany. Petitioner and his wtness,



- 12 -
who was a business partner in many of petitioner’s ventures and
al so served in a managenent role at Kodi ak, both testified
credibly as to the manner in which they pursued deals and that
these types of deals were both petitioner’s and his witness’s
mai n source of inconme. Petitioner’s witness further testified
that it was their general practice to expend their own funds
individually in trying to put these deals together with the
possibility of reinbursement if the deal went through.
Petitioner and his witness both testified that although the risks
were great, any profits they m ght earn could be substantial,
ei ther through salaries paid by the resulting entity or any
resulting equity interest they mght procure. Petitioner and his
W tness explained that their goal in putting together these deals
was trifold. |If a deal was successful, petitioner, his wtness,
and various other partners could profit in any of three ways:
(1) Petitioner would becone an equity owner of the resulting
entity; (2) petitioner would beconme a salaried executive of the
resulting entity; and/or (3) petitioner would be paid a nonetary
fee for helping to put the deal together.

I n support of his argunent that petitioner had a business
purpose in MCS, petitioner submtted a nunber of docunents,
including a draft of a letter of intent between Kodi ak and
Col eman, which related to the venture started after petitioner

returned to a managenent role at Kodiak in 2002. The letter of
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intent is dated Novenber 20, 2002. Included with this letter was
a fax cover sheet from Coleman to petitioner’s wtness.

Petitioner and his witness testified credibly that they both
entered into these transactions with a profit notive.
Accordingly, we find that petitioner had a valid business purpose
for the expenses he clainmed on his MCS Schedule C. W w il now
t ake each expense in turn and determ ne whet her petitioner has
provi ded the required substantiation.

1. Car and Truck Expenses

Petitioner clained, and respondent disallowed, a deduction
for car and truck expenses of $400. Subsequently, after filing
his petition, petitioner submtted a Schedule C show ng car and
truck expenses of $623.

Petitioner’s passenger autonobile is |listed property under
section 280F(d)(4)(A) (i), and is subject to the substantiation
requi renents of section 274(d).

The only evidence petitioner submtted in support of this
deduction is a chart that purports to list the dates, mles, and
pur poses of what appear to be trips petitioner took. O the
eight trips listed, only three appear to be related to the
ventures petitioner testified to pursuing: (1) Atrip of 566
mles from Houston to Washington, D.C , and surroundi ng areas
regardi ng the NVBDC deal ; (2) what appears to be a return trip of

480 mles from Washington, D.C , back to Houston, Texas; and (3)
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atrip of 220 mles from Houston to Brehham Texas, and back for
a visit regarding “Col eman/ Tundra”. The remaining five only |ist
generic travel descriptions or reference people and | ocations
petitioner did not address in his testinony.

The amount petitioner clainmed for car and truck expenses was
listed as $623.16, which coincides with the amount cl ai med on
petitioner’s updated Schedule C, indicating that it was prepared
in advance of trial. Evidence prepared closer in tinme to the
events generating the deduction is given nore weight. See sec.
1.274-5T(c)(1), Tenporary Inconme Tax Regs, 50 Fed. Reg. 46016
(Nov. 6, 1985). Evidence submtted which was prepared |long after
events giving rise to the expense is therefore accorded | ess
weight. See id. Petitioner has not provided any contenporaneous
evi dence regarding this clainmed deduction. The travel |og
petitioner submtted was prepared alnost 5 years after the costs
at issue were allegedly incurred, and petitioner’s testinony was
vague and inprecise as to the dates, tinmes, and purposes of the
trips. Accordingly, petitioner is not entitled to a deduction
for car and truck expenses.

2. Depreci ati on and Section 179 Expense Deducti on

Petitioner clained, and respondent disallowed, a $600
deduction for depreciation and section 179 expense. Section 179
provi des that a taxpayer may elect to treat the cost of any

section 179 property as an expense which is not chargeable to a
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capital account. |If a taxpayer nmakes this election, the cost
shall be allowed as a deduction for the taxable year in which the
section 179 property is placed in service. Sec. 179(a). Section
179 property is defined in pertinent part as “tangible property”,
which is section 1245 property (as defined in section
1245(a)(3)), and which is acquired by purchase for use in the
active conduct of a trade or business. Sec. 179(d)(1).

Section 179 has its own substantiation and el ection
requi renents. The taxpayer nust naintain records reflecting how
and fromwhomthe section 179 property was acquired and when it
was placed in service. Sec. 1.179-5(a), Incone Tax Regs. A
section 179 election nust be made on the taxpayer’'s first incone
tax return for the taxable year the property is placed in
service, whether or not the returnis tinely, or on an anended
return filed wwthin the time prescribed by |law (including
extensions) for filing the original return for such year. Sec.
179(c)(1)(B); sec. 1.179-5(a), Incone Tax Regs. The section 179
el ection nmust specify the total section 179 expense deduction
claimed and enunerate the portion of that deduction allocable to
each specific item Sec. 179(c)(1l); sec. 1.179-5(a)(1l) and (2),
| ncome Tax Regs.

The election is normally made by attachi ng Form 4562,
Depreciation and Anortization, to the taxpayer’s return. Visin

v. Comm ssioner, T.C Meno. 2003-246, affd. 122 Fed. Appx. 363
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(9th Gr. 2005); see 2002 Instructions for Schedule C, Profit or
Loss From Busi ness, Specific Instructions, Part |l. Expenses.

A taxpayer who fails to nake the election is denied the

benefits of section 179. See Patton v. Conm ssioner, 116 T.C.

206 (2001); Visin v. Conm ssioner, supra; Vernma v. Comm SsSioner,

T.C. Meno. 2001-132; Fors v. Conm ssioner, T.C. Menob. 1998-158;

Starr v. Conmissioner, T.C. Menp. 1995-190, affd. w thout

publ i shed opinion 99 F.3d 1146 (9th Cr. 1996).

Petitioner has failed to neet the election or substantiation
requi renents of section 179. Petitioner did not file a Form 4562
with his Form 1040. Petitioner instead included with his Form
1040 a typewitten sheet stating “Taxpayer hereby elects: To
deduct all designated expenditures as Sec. 179 expenses
deductible in the current year.” Petitioner did not testify
about this expense. The only evidence petitioner submtted
consisted of an invoice fromthe Baseball Hall of Fane and copies
of checks he had witten. Even if we were to accept petitioner’s
purported section 179 election, the only evidence petitioner
subm tted does not include records reflecting how and from whom
the section 179 property was acquired and when it was placed in
service. Accordingly, petitioner is not entitled to the section

179 deducti on.
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3. Legal and Prof essi onal Services

Petitioner clained, and respondent disallowed, a $175
deduction for |egal and professional services on his managenent
and consulting business Schedule C. At trial petitioner
subnmitted an additional Schedule C showi ng a deduction of $185
for |legal fees.

In general, |egal fees are deductible under section 162 only
if the matter with respect to which the fees were incurred
originated in the taxpayer’s trade or business and only if the
claimis sufficiently connected to that trade or business. See

United States v. Glnore, 372 U.S. 39 (1963); Kenton v.

Conmi ssioner, T.C. Meno. 2006-13.

Petitioner testified that the |l egal fees were paid in
conjunction with a lawsuit he comenced agai nst his fornmer
enpl oyer in which petitioner attenpted to collect on an
enpl oynent agreenent with that enployer. Petitioner submtted
three checks totaling $1,500 which he cl ai med were paynents for
| egal fees incurred during the lawsuit. Petitioner did not
testify as to the discrepancy between the $185 cl aimed on his
updat ed Schedule C (or the $175 clainmed on his original Schedul e
C) and the $1,500 shown on the three checks. Nor did petitioner
testify as to how these |l egal fees were related to his Schedule C
busi ness. Because petitioner testified that these |egal fees

were paid for the cost of a lawsuit connected with his individual
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enpl oynent contract, and not with a Schedul e C business of his
own, the MCS | egal fees cannot be deduct ed.

4. Ofice Expense

Petitioner clained, and respondent disallowed, a deduction
for office expenses of $6,000. Petitioner did not testify in
regard to this expense. Petitioner, however, did submt certain
docunents which he believes showthat he is entitled to a
deduction of $6,000 for office expenses. These docunents
include: (1) Houston Astros ticket and food invoices; (2) an
invoice fromDay-Tiners, Inc.; (3) an invoice from Hamracher
Schl emmer for assorted desk |anps, a dry-erase board, and a
shel ving system and (4) a nunber of illegible cancel ed checks.

The Houston Astros ticket invoices appear to be invoices for
tickets purchased in addition to petitioner’s ownership of the
| uxury suite. Petitioner did not provide any evidence show ng
how t hese ticket purchases are related to his MCS business. The
Houston Astros food invoi ces are discussed below. The Day-
Timer’s, Inc. invoice is discussed below. As to the other
docunents petitioner submtted, petitioner has not substanti ated
his claimed deduction for office expenses. Petitioner also has
not shown that these costs were ordinary and necessary busi ness
expenses and not personal expenditures. Accordingly, petitioner

is not entitled to the office expense deducti on.



5. Rent or lLease

Petitioner clained, and respondent disallowed, a deduction
for rent or | ease expense. Petitioner’s original Schedule C for
MCS, filed with his 2002 return, included a deduction of
$1,365.60. This figure consisted of $729.60 for the rent or
| ease of vehicles, machinery, and equi pnrent, and $636 for the
rent or |ease of other business property. These anounts were
hi gher than those shown on petitioner’s updated Schedule C. The
updat ed anobunts were $732.51 for vehicles, machinery, and
equi prent, and $595 for ot her business property.

I n support of his clainmed deduction for rental or |ease
costs of vehicles, machinery, and equi pnent, petitioner submtted
the foll owi ng docunents: (1) An invoice fromJones MO ure
Publ i shing, Inc., for a book about civil trial procedure in
Texas; (2) an invoice from Sams Cub for what appear to be
buil ding materials, and (3) an illegible cancel ed check.

Petitioner is not entitled to a deduction for the cost of
rental or |easing of vehicles, nmachinery, and equi pnent. The
only evidence petitioner submtted suggests that the itens on the
recei pts were purchased, not rented or |eased. Neither the
recei pts nor the check petitioner submtted include any type of
| ease terns or any evidence whatsoever to indicate that the

anounts relate to rent or |ease paynents.
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Petitioner’s argunent in support of a clained deduction for
rental or | ease of other business property also fails because
petitioner failed to establish a business purpose for the
expenses. Accordingly, petitioner is not entitled to a deduction
for a rental or | ease expense of other business property.

6. Supplies

Petitioner clained a deduction of $1,427.60 for supplies on
his original Schedule C. This anount increased to $1, 736. 04 on
his updated Schedule C. Petitioner did not testify in regard to
this deduction. In support of his claim petitioner submtted
the foll owm ng docunents: (1) Houston Astros ticket and food
i nvoi ces; (2) assorted cancel ed checks; and (3) assorted
i nvoi ces, including invoices fromDay-Tiners, Inc., Hamracher
Schlenmmer, and GCircuit City, which have already been clainmed in
ot her sections of petitioner’s return.

The Houston Astros ticket invoices are simlar to those
clainmed as a deduction for office expense. Accordingly, the
i nvoi ces provided as substantiation for supplies fail for the
sanme reason. The ticket invoices are illegible, and do not show
the parties involved or nention any possi bl e business purpose.
Petitioner has not alleged that these are the tickets used for
hol di ng MCS neetings at the | uxury box owned as part of
petitioner’s MIEM busi ness. Nor has petitioner argued that these

costs shoul d have been cl ained on the MCS Schedul e C.
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Petitioner also has not argued that the exception contained in
section 274(e)(8) applies. Petitioner has not shown that these
tickets were sold in a bona fide transaction for an adequate and
full consideration in noney or noney’'s worth. The Houston Astros
food invoices petitioner submtted are di scussed bel ow.

The anounts clainmed on the other invoices have already been
cl ai mred el sewhere on his return. The Hammacher Schl emmer invoice
i s discussed above, while the Day-Tiners, Inc., and Crcuit city
i nvoi ces are discussed below. The cancel ed checks are illegible
and do not include the business purpose behind any all eged
expenditures. Accordingly, petitioner is not entitled to a
deduction for supplies.

7. O her Expenses

Petitioner clainmed a $1,231. 25 deduction for other expenses
on his original Schedule C. This anmount increased to $3, 796. 92
on his updated Schedule C. Petitioner testified and submtted
docunents in support of this deduction.

Petitioner testified that $623.16 of the total clainmed
deduction for other expenses was for mleage, but that anount was
al ready clained as car and truck expenses on the sanme Schedule C
We di scussed this clained deduction above, finding that
petitioner is not entitled to a deduction for car and truck

expenses.
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The remai nder of petitioner’s evidence for this deduction
consisted of: (1) Houston Astros ticket stubs and food invoices;
(2) an invoice fromDay-Timers, Inc. (for a binder costing $69. 99
and a canera costing $99.99); (3) an invoice for $169 show ng the
purchase of what is |abeled a briefbag; (4) an invoice from
Crcuit Gty Stores, Inc., for the purchase of a canera
accessory; and (5) an invoice from Marshall Field s for the
purchase of an architect’s desk costing $84. 15.

Petitioner is not entitled to a deduction for the cost of
t he Houston Astros ticket stubs and invoices. As discussed
above, the ticket invoices fall short of the substantiation
petitioner was required to submt in order to prove his
entitlement to the deduction. The Houston Astros food invoices
wi |l be discussed bel ow

Petitioner is entitled to a deduction in the anmount of
$69.99 for the Day-Tinmers, Inc., binder, which he has established
had a busi ness purpose. Petitioner is not entitled to a
deduction for the cost of the canera and canera accessory because
he has not shown a busi ness purpose for these purchases.

Petitioner is also entitled to a deduction for the cost of
the briefbag. Petitioner has shown the business purpose for this
expendi t ure.

Petitioner is also entitled to a deduction for the cost of

the architect’s desk. Petitioner has shown that the purchase of
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an architect’s desk was an ordi nary and necessary business
expense related to his business.
MIEM

1. Busi ness Pur pose

We now consi der petitioner’s other Schedule C activity,
MIEM  Respondent argues that petitioner has not shown a business
purpose for MTEM Petitioner’s and his witness’ s testinony have
convinced us that petitioner had an ongoing profit notive while
engaged in this activity. Petitioner’s witness testified that
petitioner offered him but he declined, an opportunity to join
inthis venture. Petitioner testified credibly that although he
of ten broke even on the sale of regular season ganes, there was a
much higher profit potential for sale of the luxury box for the
Mpj or League Baseball All-Star Gane* and for sal e during Houston
Astros hone playoff ganmes when they nade the playoffs.
Petitioner’s witness also testified as to petitioner’s belief
that he would earn substantial profits if the Houston Astros were
to advance far into the playoffs or make it to the World Seri es.
Petitioner testified that he was able to sell or rent the |uxury
box for about 15 of the remmining 27 ganmes. At trial, petitioner
testified that the |luxury box was occasionally used in relation

to his business conducted under NSM Petitioner’s w tness

“The 2004 Maj or League Baseball All-Star ganme was played in
Houst on, Texas at M nute Maid ParKk.
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corroborated this testinony, stating that the | uxury box was used
for the business of MSM because it was the nost conveni ent place
to get everyone involved together. Petitioner’s wtness also
testified about a neeting held at petitioner’s |uxury box
regardi ng the NVBDC, however, petitioner did not provide any
docunentation relating to that nmeeting. Since 2002 petitioner
has continued this business and clainmed to have nade a profit on
the sale of the use of the luxury box in 2004, 2005, 2006, and
2007. Accordingly, we find that petitioner has nmet his burden of
showing a profit notive for this venture.

2. Cost of Goods Sold

Section 61(a) defines gross incone as “all income from
what ever source derived”. |In determ ning gross incone, however
taxpayers may offset gross receipts by the cost of goods sold.
Sec. 1.61-3(a), Incone Tax Regs. Taxpayers nust nmaintain
adequat e books and records of their inconme and other itens in
order to substantiate amounts clainmed. Sec. 6001, sec. 1.6001-
1(a), Incone Tax Regs.

Petitioner entered into contracts wth both Chicago Title
and Nabi sco to sell each conpany one-third of the season tickets.
Petitioner was thus left to sell the remaining one-third, 27
ganes, hinself. Petitioner testified that he did not use the
| uxury box on nights when he was unable to |l ease it out because

he had his own personal tickets in addition to the |uxury box.
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Petitioner, however, did not provide any evidence concerning
these alternate tickets, and we find his testinony unconvinci ng.
Petitioner has provided a nunber of docunents in support of his
claimfor cost of goods sold, including an invoice fromthe
Houst on Astros baseball club showi ng a cost of $27,316.67 and a
total anmount (due after credits of $3,475 fromprior year’s
pl ayof f tickets) of $23,841.67° (for an average cost of $883 per
gane), a copy of a check, signed by petitioner payable to the
Houst on Astros for $8,841.67, and what purports to be a receipt
showi ng a cash paynent of the $15, 000 difference.

Petitioner has also provided catering invoices issued to him
by the Houston Astros that list the food itenms consuned in the
l uxury box and its associated costs. These catering invoices
i nclude informati on on the conpanies using the |uxury box that
ni ght and indicate that Frexie, Kodiak, and Chicago Title al
used the [uxury box at sone point during the 2002 basebal
season.

Petitioner conceded that sonme of the food costs clainmed on
MIEM s Schedul e C shoul d have been cl ai med on the MCS Schedul e C

W will address these costs bel ow.

5\'f a season ticket hol der purchases playoff tickets but the
t eam does not advance to the playoffs, the cost of the unused
pl ayoff tickets is often credited towards the purchaser’s next
season ticket purchase.
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Petitioner did not testify to or provide any docunents to
support the $3,475 credit and it is unclear whether he clained a
cost of goods sold including that credited anount in the prior
year. In addition, petitioner testified that on three occasions
he used the |uxury box for MCS business neetings, |eaving 24
ganes petitioner sold or attenpted to sell as part of the
busi ness of MTEM Petitioner testified that he was able to sel
tickets to about 15 of the remai ning 24 ganes. However,
petitioner has failed to establish a business purpose for the use
of the luxury box on the remaining dates or provide any evi dence
to substantiate that the [uxury box on the remaining dates was
not used for personal purposes. Accordingly, petitioner is
entitled to claima cost of goods sold in the anbunt of $13, 245
or $883 per gane for the 15 ganes he was able to sell.

3. Food and Entertai nnent

On petitioner’s Schedule C for MTEM he cl ai ned a deducti on
of $1,272 for food and entertai nnent. Respondent disallowed this
deduction in its entirety. At trial, petitioner testified that
sone portion of this cost should have been included on the
Schedul e C for MCS because the food and entertai nment was
consuned during a MCS neeting. As stated above, neetings
relating to MCS were held at the luxury box that fornmed the basis
for MTEM Petitioner’s witness also credibly testified that

nmeetings related to MCS were held at petitioner’s |luxury box and



- 27 -

that the wtness had in fact attended those neetings. Petitioner
and his witness both credibly testified that the parties to the
attenpted Col eman transaction nmet one to two tines at
petitioner’s luxury box at Mnute Maid Field. Petitioner’s
witness also testified that the parties to the deal spent nost of
their tinme at the luxury box discussing the proposed deal and
trying to finalize it.

Petitioner nmust neet the substantiation requirenents of
section 274(d) before he can deduct the cost of neals and
entertai nment on the Schedule C for MCS. Section 1.274-2(c)(7),
| ncone Tax Regs., provides that expenditures for entertainnent,
even if connected with a taxpayer’s trade or business, wll
generally be considered not directly related to the active
conduct of the taxpayer’s trade or business if the entertainnent
occurred under circunstances where there was little or no
possibility of engaging in the active conduct of trade or
busi ness. A neeting or discussion at a sporting event is
generally considered a circunstance where there is little or no
possibility of engaging in the active conduct or a trade or
busi ness. See sec. 1.274-2(c)(7)(ii)(a), Incone Tax Regs.
However, section 1.274-2(d)(1)(i), Incone Tax Regs., provides
that any expenditure for entertai nment which is not directly
related to the active conduct of the taxpayer’s trade or busi ness

will not be allowable as a deduction unless it was associ at ed
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with the active conduct of a trade or business as defined in
section 1.274-2(d)(2), Inconme Tax Regs. An expenditure for
entertai nment shall be considered associated with the active
conduct of a taxpayer’s trade or business if the taxpayer
establishes that he had a clear business purpose in nmaking the
expenditure, such as to obtain new business or to encourage the
continuation of an existing business relationship. Sec. 1.274-
2(d)(2), Incone Tax Regs.

Petitioner, in support of this deduction, submtted four
invoices for catering at Mnute Maid Park. Each invoice included
the suite nunber, the custoner nane, the conpany, the date and
time, an itemzed list of the food served, and its total cost.

The first invoice is dated March 29, 2002, and |ists Chicago
Title as the conpany. The total cost was $948.44. Petitioner
has not provided any evidence to support that he paid this anmount
nor has he testified or provided any evidence relating to the
busi ness purpose of this expense, or his relationship to the
other parties involved, as required by section 274(d).

Petitioner also did not argue that the exception provided in
section 274(e)(8) applies. Petitioner is not entitled to this
deduction for $948. 44.

The second invoice is dated July 26, 2002, and |ists

petitioner as the contact and Frexie as the conpany. The total

cost was $322.61. Petitioner failed to provide any evi dence
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concerni ng the business purpose of this expense or the
relationship to other parties involved. Petitioner is not
entitled to this deduction.

The third invoice is dated August 23, 2002, and lists Kodi ak
as the conpany, with a total cost of $577.49. The fourth invoice
i s dated August 30, 2002, and lists Kodiak as the conpany, with a
total cost of $423.93.

Petitioner and his witness both credibly testified that
nmeetings related to Kodiak were held at petitioner’s |uxury box
to discuss potential business deals on behalf of MCS. Petitioner
and his witness both credibly testified as to the business
pur pose of these two neetings and the invoices provided by
petitioner indicate the date, tinme, and amount of the cost
incurred. Petitioner and his wtness also testified that
meetings were held at the luxury box because it was the only
avai l abl e location to get all of the interested parties together.
Petitioner’s and his witness’'s testinony taken together show that
petitioner had a clear business purpose in naking these
expenditures. Accordingly, petitioner has satisfied his burden
under section 1.274-2(d)(2), Income Tax Regs., and is entitled to
a deduction for these costs as associated entertai nment expenses.
Because petitioner does not fit within any of the exceptions
contained in section 274(n)(2), his deduction wll be limted to

50 percent of the allowable anmount. Sec. 274(n)(1).
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Petitioner has net his burden under section 274(d) only as
to the third and fourth invoices, and he has provided sufficient
evi dence of the business purpose of the neetings. Accordingly,
petitioner is entitled only to a deduction of $1,001 for food and
entertai nnent.

Casualty Loss

Section 165(a) allows a taxpayer a deduction for |osses
sust ai ned during the taxable year and not conpensated for by
i nsurance or otherw se. Section 165(h) (1) provides that any | oss
of an individual described in section 165(c)(3) is allowed only
to the extent that the anmpbunt of the |loss arising from each
casual ty exceeds $100. Section 165(h)(2) provides that if the
personal casualty | osses for a taxable year exceed the persona
casualty gains for the year, the |l osses are allowable only to the
extent of the sumof the personal casualty gains for that taxable
year, plus so much of the excess as exceeds 10 percent of
adj usted gross incone for that taxable year. Thus, where there
are no personal casualty gains for a taxable year, persona
casualty | osses (in excess of $100 per casualty) are allowable to
the extent that they exceed 10 percent of adjusted gross incone
for that taxable year

In the case of an itemheld for personal use, the anount
deductible is governed by section 1.165-7(b)(1), Income Tax

Regs., which provides that the anmount of the |loss to be taken
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into account for purposes of section 165(a) shall be the | esser
of: (1) The anobunt which is equal to the fair market val ue of
the property imedi ately before the casualty reduced by the fair
mar ket value of the property imedi ately after the casualty, or
(2) the anpbunt of the adjusted basis for determ ning the |oss
fromthe sale or other disposition of the property involved. For
i ndividuals, section 165(c)(3) allows a taxpayer to deduct a | oss
fromtheft.

Petitioner clained the followi ng casualty | oss deducti ons:

[tem Anpunt
Danage to autonpbile $1, 192
Damage to fence 1,728
Li t hograph 1 1, 500
Li t hograph 2 1,100
Tot al 5,520

1. Aut onobi | e

Petitioner clained a casualty |oss for damage to his car and
certain possessions of his that were inside the autonobile during
a flood in Texas. Petitioner submtted two docunents in support
of this deduction. The first is a handwitten [ist of itens
damaged in the flood and other | osses incurred, including shoes,
clothes, the use of the vehicle, and ruined water, w th what
purports to be their values. The list also states “deducti bl e-
$500”. The second was an invoice froman autonobile repair shop
in the amount of $9,360. At trial, petitioner conceded that he

was rei nbursed $9,360 by his insurance conmpany. Pursuant to
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section 165(a), petitioner is not entitled to a deduction for the
anount rei nbursed by his insurance conpany. As to the other
expenses, petitioner has not net his burden of substantiation.
Petitioner did not provide any evidence of the fair market val ues
of the allegedly danaged property either before or after the
damage fromthe flood was incurred. Nor did petitioner provide
evi dence of the adjusted bases of the property involved and any
evidence as to whether that property was sold or otherw se
di sposed of. Because petitioner did not provide any of the
evi dence required by section 1.165-7(b)(1), Income Tax Regs., in
order to substantiate his loss, petitioner is not entitled to a
deduction for damage sustained by fl ood.

2. Fence

Petitioner clained a casualty | oss of $1,728 for damage to
his fence incurred when it was hit by a car. Petitioner
calculated this figure by multiplying $8.50 (the | owest estinate
he received for fixing the fence) by 170 feet. Petitioner
clainmed that he reported the incident to the police, but failed
to provide a police report. Petitioner’s evidence consists of a
singl e sheet of paper listing what he alleges to be a case nunber
and the nane of an alleged sergeant with the police force.

Section 1.165-7(a)(2)(i1), Incone Tax Regs., provides that
the cost of repairs to the property danaged is acceptable as

evi dence of the loss of value if the taxpayer shows that (a) the



- 33 -
repairs are necessary to restore the property to its condition
i mredi ately before the casualty, (b) the amobunt spent for such
repairs i s not excessive, (c) the repairs nmade are not for nore
than the danmage suffered, and (d) the value of the property after
the repairs does not as a result of the repairs exceed the val ue
of the property imedi ately before the casualty.

Petitioner has not substantiated this loss. Petitioner has
failed to provide any evidence as required by section 1.165-
7(a)(2)(ii), Income Tax Regs., and is therefore not entitled to a
deduction for any damage sustai ned by his fence.

3. Li t hogr aphs

Petitioner clained on his Form 1040 casualty | osses of
$1,500 and $1,100 related to the loss or theft of one |ithograph,
and another |ithograph petitioner referred to as mssing. At
trial, petitioner only testified and submtted evidence as to one
I'ithograph, which he clains he ordered and paid for but never
received fromthe seller. Petitioner testified that although the
conpany clained it was delivered and signed for, he never
received it and that his signature was forged on the FedEx
paper wor K.

Theft | osses cl ai ned under section 165(a) are calculated in
t he sane manner as provided in section 1.165-7, Incone Tax Regs.

See sec. 1.165-8(c), Incone Tax Regs.
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The only evidence petitioner provided was a handwitten
letter petitioner sent to the seller and the seller’s response,
whi ch included a FedEx proof of delivery sheet. Petitioner’s
handwitten letter clains that the |ithograph was paid for by
check, but petitioner did not submt the check as evidence. In
his posttrial brief, however, petitioner clainms to have submtted
credit card statenents to respondent indicating the price for the
Iithograph. Petitioner failed to submt these credit card
i nvoi ces as evidence.

Accordingly, petitioner is not entitled to a casualty |oss
deduction for either lithograph because he has not provided
sufficient substantiation.

Capital Loss Carryforward

As stated above, petitioner included a $3,000 capital |oss
carryforward on his tax return, but |ater decided that he did not
wsh toclaimit. This was indicated by the inclusion of a
handwitten footnote on the front page of his Form 1040. At
trial, he reserved the right to claimthis loss if we were to
agree with respondent’s determ nations and increase his incone
accordingly.

Cenerally, |losses generated by the sale or exchange of
capital assets are allowed only to the extent allowed in sections
1211 and 1212. Sec. 165(f). Section 1211(b) requires a

noncor porate taxpayer to first offset capital |osses against
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capital gains. |If aggregate capital | osses exceed aggregate
capital gains, up to $3,000 of the excess nmay be deducted agai nst
ordinary incone. 1d. |If a noncorporate taxpayer has

capital |osses exceeding the [imtations of section 1211(b), the
unused | osses may only be carried forward to subsequent tax
years, not back. See sec. 1212(Db).

Petitioner did not produce any evidence at trial
substantiating this capital |oss carryforward and failed to
provide returns for any other year showing that he incurred a
| oss which could be carried forward to the 2002 tax year.
Therefore, petitioner is not entitled to the $3,000 capital |oss
carryforward deducti on.

Empl oyment  Tax

Respondent al so argues that petitioner is |iable for self-
enpl oynent tax. Section 1401 i nposes a percentage tax on self-
enpl oynent incone of every individual. See Baker v.

Comm ssioner, T.C Meno. 2001-283. Self-enploynent incone is

defined as “the net earnings from self-enpl oynent derived by an

i ndividual * * * during any taxable year”. Sec. 1402(b). The
term“net earnings fromself-enploynment” is defined as “the gross
i nconme derived by an individual fromany trade or business
carried on by such individual, |ess the deductions * * * which
are attributable to such trade or business”. Sec. 1402(a).

Respondent determ ned sel f-enpl oynent taxes on the basis of



- 36 -
petitioner’s inconme fromhis Schedul e C busi nesses. Petitioner
is also entitled, if subject to self-enploynent tax, to a
deduction for one-half of the anmount of self-enploynent tax
inmposed. If in a Rule 155 cal culation petitioner has incone of
$400 or nore fromeither business, he will be liable for self-
enpl oynent t ax.

Secti on 6662 Penalty

We next consider whether petitioner is |liable for
accuracy-rel ated penalties pursuant to section 6662(a). Pursuant
to section 6662(a) and (b), a taxpayer may be liable for a
penalty of 20 percent of the portion of an underpaynent of tax
due to negligence or disregard of rules or regulations. The term
“negligence” in section 6662(b)(1) includes any failure to nake a
reasonabl e attenpt to conply with the Internal Revenue Code; this
may include a failure to keep adequate books and records or to
substantiate itens properly. Sec. 6662(c); sec. 1.6662-3(b) (1),

I ncome Tax Regs. Negligence has al so been defined as the failure
to exercise due care or the failure to do what a reasonabl e
person woul d do under the circunstances. See Alen v.

Commi ssioner, 92 T.C. 1, 12 (1989), affd. 925 F.2d 348, 353 (9th

Cir. 1991); Neely v. Comm ssioner, 85 T.C 934, 947 (1985). The

term “disregard” includes any carel ess, reckless, or intentional
di sregard. Sec. 6662(c).

The Comm ssioner has the burden of production with respect
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to accuracy-related penalties. Sec. 7491(c). To neet that
burden, the Comm ssioner nust produce sufficient evidence
indicating that it is appropriate to inpose the penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Comm ssi oner nmeets his burden of production, the taxpayer nust
cone forward with persuasive evidence that the Conm ssioner’s

determ nation is incorrect. Rule 142(a); see H gbee v.

Commi ssi oner, supra at 446-447. The taxpayer nay neet this
burden by proving that he or she acted wth reasonabl e cause and
in good faith. See sec. 6664(c)(1l); sec. 1.6664-4(a), |ncone
Tax Regs.
Respondent determ ned a $1,447.80 accuracy-related penalty
under section 6662(a) for taxable year 2002. Respondent
determ ned that petitioner’s 2002 underpaynent of tax was
attri butable to negligence or disregard of rules and regul ations.
Petitioner testified credibly as to the profit notive behind
his attenpted ventures and has convinced the Court that he was a
| egiti mate busi nessman. However, petitioner’s records were
insufficient to substantiate the mpjority of his clained
deductions, and petitioner failed to keep adequate books and
records. Therefore respondent has nmet the burden of production
with respect to the penalty for negligence, and petitioner,

having failed to show reasonabl e cause or other basis for
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reduci ng the underpaynment on which the penalty is inposed, is
liable for the section 6662(a) penalty for 2002.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




